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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of ;
FOURCO GLASS COMPANY )

Appear ances:

For Appel | ant: John Wiseman, Certified Public
Account ant

For Respondent: Burl D. Lack, Chief Counsel;
Crawmford H Thomas, Associate Tax
Counsel

ORLNIL ON
This appeal is made pursuant to Section 2607'7 of the

Revenue and Taxation Code from the action of the Franchise
Tax Board in denying the clains of Fourco G ass Conpany for
refund of corporation income tax in the anounts of $135.72,
$295. 27, $1,034,26, §$208.27,%712.12 and $604.83 for the
fiscal years ended June 30, 1949, 1950, 1951, 1952, 1953
and 1954, respectively.

_ Appel lant is a West Vimginia corporation engaged in sell-
ing the products of Harding (d ass Conpany (hereafter referred
to as Harding) and other gfass manuf act urers. pellant is
sol e owner of the capital stock of Harding. Both corpora-
tions have the sane president and treasurer, Appellant sells
all of Harding's products and receives conm ssions on the
sales.  Appel ['ant enploys one salesman in California who
visits each of 25 or 30 custoners in this State every other
nonth, The salesman represents the Appellant by handling
conpl aints, advertising products, and soliciting business.

In alnost all cases, the custoner mails-the purchase--order

to Appellant's office,in West Virginia. In some cases, the
order is given to the salesman to transmt.

Respondent considered Appellant to be subject to the
corporation income tax, conputed the income derived from
Cal 1 fornia-sources by applying to the conbined income of

Appellant and Harding an all ocation fornmula conposed of the

factors of Frogerty, payrol | and sales, and included in the
nunerator of the sales factor all sales to California
custoners. Notices of the assessments in question were then
mailed to Appellant. In 1955, Appellant paid the assess-
ments. Thereafter it filed clains for retund which were

denied by the Franchise Tax Board,
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pel lant contends that it is constitutionally exenpt
fromthe corporation income tax, that Respondent erred in
conbi ni ng Harding'st incone with Appellant's inconme and that
all or nmost of its sales to California custoners should be
excluded from the nunerator of the sales factor.

Appel lant's contention that it is exenpt fromthe
corporation income tax by reason of the commerce and due
process clauses of the United States Constitution nust be
rejected. (Apﬁeal' of Dr. Posner Shoe Co.,-Inc., this day
decided.) In the determnation of this natter, we have
taken into consideration Public Law 86-272, a Federal act
which places certain limtations upon the power of a state
to tax income derived frominterstate comerce. By its
terns, the act does not apply to taxes collected prior to
its effective date, Septenbér 14, 1959. Since the tax here
in question was collected well before Septenber 14, 1959,
the Federal legislation is without application in this appeal.

————

I'n Edison California Stores, Inc. v. M‘&ﬂ_g_a.a 30 Cal. 2d
472, it was held that the tax of a corporation doing business

in California could be conputed on the basis of an allocation
fornula applied to the conpined income of that corporation
its parent corporation and other subsidiaries of the parent.
The court said that such method is authorized whenever a
unitary business is operated partially wthin and ﬁartlally
Wi thout the state, whether the integral parts of the system
are or are not separately incorporated. As indicated Dy

the court, a unitary business exists where one part of the
busi ness contributes to or depends upon the other parts.

- A-busi ness of manufacturing and selling a product is &
classic exanple of a unitary business. Thus the manufactur-
I ng department depends upon and contributes to the selling
department and the selling departnment in turn depends upon
and contributes to the manufacturing departnent. Accord-
ingly, we hold that the activities of Appellant and Harding
constitute .a -unitary business and that Respondent was

“——cofrect in conbining Harding's i ncome with Appellant's. J

Appel lant's final contention is that sales to California
custoners should not be inputed solely to the activities of

-its California salesman, but that nost.of the -sales should be

i nputed to the goodwi || and advertising of many years' stand-
ing which'resulted in a |large volume of sales to California
customers before there was,a California sal esman.

Respondent, which has 'been del egated the authority to
Béescrlbe the allocation fornula (El_Dorado Q| Whrks v.
Colgan, 34 Cal. 2d 731, app. dism. 340 U,S. 801, 885;

Pacific Fruit Express Co. v. MColgan, 67 Cal. App. 2d 93),
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has adopted the rule that sales should be apportioned in
accordance with the location of the selling activities of
err(PI c¥ees. (Reg. 24301, Title 18, California Admnistrative
Code. The, purpose of the sales factor is to serve as a

ba} ancehagieudnst tpe factors 'OE)I proBerty and pay&oll aﬂd

Sal €S shoul d, SO tar-as possibie, Dpe apportioneg to the state
where the markets are found, from whic pthe business 1s re-
ceived, or where the customers are | ocated. ﬁAItrra(P a(?d
Keesling, Allocation of Income in State Taxatlon 2d ed. 1950,
pp. 126, 1Z8°] SIince ine Cajriornia saresman in this natter
cal led on all of the California customers, both new and ol d,
we believe that Respondent's apportionnment of the sales was
roper. 1Its-approachwas in accord w th applicable regula-
ions and wth the purpose-of the sales factor.

Pursuant to the views expressed in the Qpinion of the
tBﬁardf on file in this proceeding, and good cause appearing
erefor,

I T IS HEREBY ORDERED, ADJUDGED aNp DECREED, pursuant to
Section 26077 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board in denying the clains of
Fourco dass Conpany for refund of corporation incone tax in
the amounts of $135.72, $295.27, ¢1,03L,26, $208.27, $712. 12
and i604.83 for the fiscal years ended June 30, 1949, 1950,
1951, 1952, 1953 and 1954, Trespectively, be and the same is
her eby sust ai ned.

Done at Sacramento, Califorpia, this 20th day of April,
1960, by the State Board of Equalization,

John W_Lynch , Chai rman

Richard Nevins , Menber

Ceorge R Reilly , Menber

, Member

, Member

ATTEST: Dixwel|l L. Pierce , Secretary
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